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DECI SI ON

CRAI B, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board or PERB) on exceptions filed by the Sanger
Unified School District (District) to the proposed decision of a
PERB hearing officer. The hearing officer dismssed the
District's unit nodification petition, holding that, although the
District did show a change in ci rcumst ances, those changes were
not sufficient to render the positions that the District sought
to exclude as supervisory. For the reasons set forth bel ow, we
order that the unit nodification petition be granted and the
positions of Food Service Supervisor I, I1l, and Ill be excluded

fromthe bargaining unit.?

Y'n the unit nodification petition, the District also sought
to exclude the position of Lead Custodi an-H gh School. CSEA
Wi thdrew its opposition to the deletion of this position during a
PERB settl enent conference on Septenber 28, 1987.



EACTUAL _ SUMVARY
The California School Enployees Association (Association)-

was recogni zed as the exclusive representative of classified
enpl oyees in the District in 1976. The unit included various
cafeteria workers, including Cafeteria Managers |, I, and III.
As a result of a reclassification study conducted in 1986, the
cafeteria manager position was retitled Food Service Supervisor
I, Il, and I11.2 On June 9, 1987, the District filed its unit
nmodi fication petition seeking to exclude all food service
supervi sor positions fromthe bargaining unit. The D strict
argued that, pursuant to PERB Régulation 32781, subdivision
(b)(1),2 there had been a change in circunstances warranting the
exclusion of the positions as supervisory. |

From 1976 until 1987, the District's food-service program
was supervi sed by'the Director of Food Services (Director).

During that tinme the position was filled by two people: Anne

’I'n 1986, a reclassification study was conducted by the
District. The titles and witten job descriptions of food
service workers were changed. \Wile evidence was introduced
regarding the change in job descriptions, the hearing officer did
~not rely on that evidence in reaching her decision. The District
does not except to the failure to give weight to this evidence.

®Regul ati on 32781, subdivision (b)(l) provides:

(b) A recognized or certified enpl oyee
organi zation, an enployer, or both jointly
may file with the regional office a petition
for change in unit determ nation:

(1) To delete classifications or positions
no longer in existence or which by virtue of
changes in circunstances are no |onger .
appropriate to the established unit.
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Collins, from 1976 to 1984, and Carol WI kinson, from 1984 to
1987. In 1987, the District hired an outside agency to manage
its food services operations. “Prior to contracting with the
out si de agency, the District's chain of command in Food Services
flowed from the Assistant Superintendent for Business to the
Director,® the Food Service Supervisor, and the Food Service

Assi st ant . |

At the tinme of the hearing,'there wer e seven food service
supervisors in the District,® and between two and el even food
service assistants in each school site. The food service
supervi sors oversee the food service operations at the assigned
site. In general, they prepare, serve and store food, nﬁintain_
ki tchen equi pnent and supplies and, where appropriate, oversee
the transport of prepared food to the satellite operations.

The changes to which the District points, in support of its
petition to exclude the food service supervisors, took place Upon
the arrival of WIlkinson as the Director. W]IKkinson appears to
have had a |ess "hands-on" supervisorial style than her
predecessor, Collins. During her tenure, WIkinson instituted
t hree Significant changes. First, she only visited the schoo

sites once or twice a nonth, rather than the daily visits by her

“This position is no longer held by a District enployee;
t he outside agency oversees the food service operations and food
service workers report to this agency and to the District.

®The cl assifications of Food Service Supervisors |, 11, and
Il relate to the size of the school to which the food service
supervi sor is assigned and whether the position requires
servicing satellite operations.



predecessor. Second, unlike Collins, she did not sit in on the
eval uati on sessions of the food service assistants (though they
were still sent to the Director for review); thus, though food
service sUpervisors had al ways been involved in eval uations, they
now have a nore significant role. Third, she changed the
procedure for securing substitutes for the kitchen. During
Collins' tenure, the Director generally called substitutes from
the District's eligibility list, after being informed by the food
service supervisor of the need for a substitute. W]IKinson
turned this responsibility over to the food service supervisors.?®
The District also introduced evidence of the other duties of
the food service supervisors which it contends supports its
petition for unit nodification. Primarily, it relies on the
participation of the food service supervisor in the hiring of
food service assistants. The food service supervisors
participate in interview ng potential food service assistants

and, on at | east some occasions, reconmend successful candi dat es

®The testinony fromthe District and the Association
differed as to the reason for this change. W!Ikinson testified
that she turned the responsibility over to the food service
supervi sors because they had conpl ai ned about the Director's
sel ection of substitutes. The Association's witnesses testified
that the prior policy was changed because Wl kinson lived in
Fresno and calls to Sanger to secure substitutes was |ong
di stance. Regardless of the reason, if the change affected the
supervi sorial nature of the food service supervisor position,
such change should be considered as part of the circunstances
war ranting excl usion.



for hire.” The interviews usually involve a panel of three: the
Director, another adm nistrator and the food service supervisor.
The panel nenbers ask a series of prepared questions. The food
servi ce supervisor is then either asked for a recommendati on or
requested to fill out an evaluation sheet ranking the candi dates.
The evidence is conflicting dn whet her the recommendati ons are

al ways adopted. W Ikinson testified that she did not participate
in the selection process after her first year, that she left the
decision to the discretion of the food service supervisors;
however, the record reflects that the District did not hire any
food service assistants after 1985. The testinony of the only
two food service supervisors called as witnesses indicated that
they had each participated in the selection of at |east one food
service assistant. Joyce Hobson testified that approxi mately
five years prior to the hearing, she had participated on a panel,
made a recommendation, and the person she reconmended had been
hired. Billie Deaver testified that she sat in on severa

panel s, that she was given an evaluation formto rank the
participants, and that her top choices were not always seleéted.8

The record reveals that, whatever the role the food service

"The nost recent hiring of food service assistants was in
1985 (1) and 1984 (3).

8Bot h food service supervisors were quick to point out that
they did not feel that they had any authority in the hiring
process. Even though Hobson's sel ection was hired, she did not
believe that it was necessarily on the strength of her
recomrendati on. Deaver indicated that the reason that her top
candi dates may not have been sel ected was because of the nerit
system



supervisors had in hiring, their input remained the same through
both Directors' tenures.

The food service supervisors also maintain a nonthly
enpl oyee absence record for the enployees at the site and submt
it to the Director at the end of the nonth. Al classified
enpl oyees fill out individual absence report fornms and return
.themto the District. Food service supervisors do not have the
authority to grant overtine. The food service supervisors are
responsi ble for receiving food deliveries and can order selected
items from D strict-authorized vendors on an as-needed basis.
They participate in an annual session to establish nmenus and have
sone limted input to adjust the D strict-prepared nenus for
their site.® They have no input on the selection of vendors.
There was no evidence presented that any of these job duties were
a result of a change in District policy; rather, they appear to
have al ways been the responsibility of food service supervisors.

THE PROPOSED DECI S| ON

The hearing officer relied on the three areas in which the
food service supervisors duties changed as a result of
W ki nson's change in policy. She concluded that, although a
change occurred, the changes were insufficient to warrant an
excl usion of food service supervisor fromthe classified unit.
She found that, although WIkinson visited the sites far |ess

frequently than her predecessor, nothing was presented to

®Hobson testified that she had a nearly inpossible tine
~renoving an item from her nmenu despite repeated requests.
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indicate that this really resulted in nore autonony to the food
service supervisors. As to the hiring of substitutes, she held
that the exercise of this duty was "séverely constrai ned due to
the fact that they nust call only those persons on the D strict
eligibility list." She concluded that this duty was of a routine
clerical nature and did not require the use of independent
judgnent. Finally, as to the evaluation process, she found that,
al though W1l kinson did not personally participate in the process;
she continued to review the evaluations and, on at |east one
occasion, nodified an evaluation. She rejected the enphasis the
District placed on this duty. She held that the record did not
reflect that the District relied on the evaluations for any
pur pose which affects the terns and conditions of enploynent for
food service enpl oyees.
THE EXCEPTI ONS

The District excepts to the hearing officer's
findings/conclusions that: 1) it is unclear what weight was to
be given to the recommendation of the food service supervisors in
t he deci si on-maki ng process; 2) the District did not support its
assertion that, by visiting the kitchens less frequently than her
predecessor, W]IKkinson gave the food service supervisors nore
responsibility and opportunity to exercise independent judgnent;
3) the record does not establish that the evaluations have been
relied upon by the District for any purpose which affects the

ternms and conditions of enploynent of food service enployees; and



4) calling their own substitutes is clearly a routine clerical
task not requiring independent judgnent. The District also
excepts to the ALJ's failure to find that the food service
supervisors were "statutory supervisors" based on their oversight
at the food service operations at their assigned sites,
preparation of various reports and records, overseeing
preparation and delivery of food to satellite |ocations, working
three nore days per year than do food service assistants, and
being paid at a higher salary range on the salary schedul e.
DI SCUSSI ON
The District contends that the food service supervisors are

no |longer appropriate to the classified unit because they are
"supervisors” wthin the neaning of the Educational Enploynent
Rel ations Act (EERA or Act).!® Section 3540.1, subdivision (m
of the Act provides:

"Supervi sory enpl oyee" neans any enployee,

regardl ess of job description, having

authority in the interest of the enployer to

hire, transfer, suspend, lay off, recall,

pronot e, discharge, assign, reward, or

di sci pli ne other enployees, or the _

responsibility to assign work to and direct

them or to adjust their grievances, or

effectively recommend such action, if, in

connection with the foregoing functions, the

exercise of that authority is not of a nerely

routine or clerical nature, but requires the
use of independent judgnent.

The Board has held that, since section 3540.1, subdivision

(m is witten in the disjunctive, an enployee need only perform

YEERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Gover nnent Code.



or effectively reconmend one of the enumerated functions or
duties to be found to be a supervisor. (Sweetwater uhign H gh
School District (1976) EERB Decision No. 4, at p. 12.)%

The Board has, through regulation, afforded the parties two
opportunities to delete classifications or positions which are
i nappropriate to the unit. The first, Regulation 32781,
subdi vision (b)(l), permts the exclusions of inappropriate
classifications where the party can show changed circumstahces.12

The second, Regul ation 32781, subdivision (b)(4),! provides for

Yprjor to January 1, 1978, PERB was known as the
Educati onal Enpl oynent Rel ati ons Board (EERB).

2See footnote 2 for conplete text of Regulation 32781,
subdi vision (b)(l).

BRegul ati on 32781, subdivision (b)(4) provides:

(b) A recognized or certified enpl oyee
organi zation, an enployer, or both jointly
may file with the regional office a petition
for change in unit determ nation:

(4 To delete classification(s) or
position(s) not subject to (1) above which
are not appropriate to the unit because said
classification(s) or position(s) are
managenent, supervisory, confidential, not
covered by EERA, HEERA or Ralph C D lls Act,
or otherw se prohibited by statute from
inclusion in the unit, provided that:

(A) The petitionis filed jointly by the
enpl oyer and the recognized or certified
enpl oyee organi zation, or

(B There is not in effect a lawful witten
agreenent or nmenorandum of understandi ng, or

(© The petition is filed during the "w ndow
period" of a lawful witten agreenent or

9



unit nodification, absent changed circunstances, under limted
conditions. The facts of this case are appropriately anal yzed
under Regul ation 32781, subdivision (b)(Il).
In Atascadero Unified Schogl District (1981) PERB Deci sion
No. 191, at p. 5, the Board's first case dealing with changed
.circunBtances whi ch warrant exclusion of supervisory positions,
the Board affirned the ALJ's finding that head custodi ans and

ki tchen nmanagers were no |onger appropriate to the unit.

At ascadero involved rather unique circunstances. The district

and the union stipulated that the positions involved in the unit

nodi fication petition were supervisory. Thus, the only question
before the Board was whether there were changed circunstances to
warrant nodification. The Board found that: both positions
began eval uati ng subordi nate enpl oyees, and that such eval uations
were the only ones received by the enpl oyees; both positions
effectively hired enpl oyees; head custodi ans effectively
recommended di sm ssal of enployees and that kitchen nanagers had
the authority to dismss. On the basis of these changes, the

Board granted the unit nodification petition. One conment by the

menor andum of understanding as defined in
these regulations in section 33020 for EERA,
40130 for Ralph C Dills Act or 51026 for
HEERA.

(As anended, February 1, 1989)

“PERB s regul ations were revised, effective February 14,
1983. Regul ation 32781, subdivision (b)(l) was fornmerly nunbered
at 32761, subdivision (b). There were no substantive changes to
the regulation. The regul ati ons have been recently revised,
effective February 1, 1989. Reqgulation 32781, subdivision (b)(l)
was not substantively changed.

10



Board deserves nention. Relying on section 3545, subdivision
(b), the Board stated:

[i]n addition to the fact that there are
changed circunstances, we would_excl ude_t he
enployee _classifications _in_question because
it is clearly_inappropriate to include
supervisory_classifications within the
established unit.

(Lbid, at p. 5, enphasis added.)
Anot her decision in which the Board granted a petition for

unit nodification to exclude supervisory enployees, and the

decision relied upon by the District, is Antioch Unified School
District (1984) PERB Decision No. 415. In Antioch, the Board
adopted the findings of fact and conclusions of |aw of the ALJ.
(lbid, at p. 2.) Al though there was significant discussion
regarding the effect of the revision of PERB's regul ations® in
t he Board's decision, there was no discussion of the changes in
the duties of the food service cook nmanagers warranting an

excl usion of that position under Regul ation 32781, subdivision
(b)(l). Even though the decision clearly rests on Regul ati on
32781, subdivision (b)(l), the analysis focuses on all of the
duties of food service cook managers, not nerely those which
changed following the initial unit determnation. The Board
considered the following factors when it determ ned that food
service cook managers were supervisory: they used independent

judgnment to choose a candidate to fill vacant food service

®The union argued, inter alia, that, because the petition
was filed under the previous regulation (see supra_fn. 13), the
petition was invalid.
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assi stant positions (the manager independently selected fromthe
top three ranks on the eligibility list); they exercised
supervisory authority by assigning work to . enployees in their

ki tchens; they determ ned whet her substitute enpl oyees were
needed and if extra hours were required; they exercised the only
authority on site and were not subject to substantial review or
prior approval to carry out day-to-day operations and; finally,
the. Board found that evaluating enpl oyees was i ndicative of
supervi sory status. (1bid, at pp. 89 of attached ALJ Proposed
Deci sion.) The Board noted, however, that participation on a
pronotional interview panel does not "achieve a dinmension of
"hiring" or 'effectively recommendi ng' hiring under Board

precedent." (lbid, at pp. 9-10.)

The District argues that its food service supervisors

performmny, if not all, of the tasks that the Board approved of
in Antioch. First, it argues that, like the food service cook

managers in Antioch, the food service supervisors participate on
| an interview panel where they effectively recommend hiring of
assistants. On this issue, the District msreads the facts in
Antioch. The discussion of interview panels in Antioch pertained
only to pronotional interviews for assistants and the Board
expressly held that such participation did not anount to hiring
or effectively recoomending hiring. The Board, in Antioch.
instead relied upon the food service cook manager's selection of
substitutes fromthe top three ranks of an established

eligibility list; since all food service assistants had

12



originally been hired as substitutes, the Board considered this
as effectively recommending hiring. Furthernore, the testinony
was conflicting as to whether the hiring recommendati ons were
al ways accepted by the District. (See discussion supra at

pp. 3-4.)

Second, the District argues that, because WIlkinson |imted
~her visits to once or twice a nonth, the food service supervisors
effectivel y nanage the day-to-day operatidns of the kitchens. To
support this assertion, the District relies on the follow ng
facts: food service supervisors are allowed to vary the hours of
assi stants (but not assign overtinme); they are responsible for
deliveries and ordering bread, candy, mlk, and popcorn from
District-approved vendors; they assign assistants food
preparation, serving and cl eanup tasks; and they have input into
the creation of the nenus for their site. They correctly argue
that these are very simlar to the factors relied upon by the
Board in Antioch.

Third, the District asserts that the evaluation process is
simlar to the criteria in Antioch. W find that the procedure
is markedly simlar. The only difference is the finding in
Antioch that the director never changed an evaluation. In the
~ present case, WIkinson did anend one eval uation to include
i nformation received subsequent to the evaluation. W do not
consider this a substantial difference. WIkinson testified that
the food service supervisors recommend pernmanent status for

probati onary enpl oyees and those recommendati ons were never

13



overruled. The Association presented no rebuttal to this
t esti nony.

Finally, the District contends that the ALJ erred in
concluding that the food service supervisors only performa
clerical function when they call substitutes fromthe District's
eligibility list. WIkinson testified that the list was only a
starting place, and that the food service supervisors can cal
whonever they chose. That testinony is cor r obor at ed only by a
single incident testified to by Hobson. Hobson stated that once,
‘when she could not obtain a substitute from the list, she was
gi ven perm ssion by WIkinson to call someone she knew. Hobson
and Deaver both testified that they were expected to call off the
eligibility list. There is nothing in the record to indicate
whet her the food service assistants have all been substitutes,
thus, satisfying the criteria set forth in Antioch.

The Board is presented with a very close case here. W are
cal l ed upon to determ ne whether the changes in circunstances,
since the initial establishment of the unit, are sufficient to
change the status of the food service supervisors and exclude
themfromthe unit. |In other words, are the changes which
resulted fromWIKkinson's nmanagenent style, coupled with the
preexisting duties of the food service supervisors, sufficient to
warrant exclusion fromthe unit?

The District's primary argunment is that the food service
supervisors utilize independent judgnent in effectively

recommending hiring. A close review of Antioch reveals that the

14



Board has rejected nere participation on an interview panel as
evidence of "hiring" or "effectively recomendi ng" hiring.
Al t hough W/ ki nson contends that she no |onger participated on
interview panels and that the decision was left to the food
servi ce supervisor, the record reveals that fhere have been no
hiring decisions since 1985. The only testinony indicated that
food service supervisors participated on panels and nade
recomendati ons. This argunent nust, therefore, be rejected.

However, the other argunents put forth by the District are
persuasive. The District's remaining evidence in support of
supervisory status is the on-site authority: assigning and
directing work, making energency substitutions on the nenu,
receiving deliveries, ordering sone foodstuffs fromDi strict-
approved vendors, participating in neetings to establish nenus,
determ ni ng when substitutes are needed and calling fromthe
District's list, and evaluating enpl oyees.

Al t hough there was a lack of specific evidence as to the
i ncreased autonony of the food service supervisors due to
W ki nson's infrequent presence on site, such increased autonony
is self-evident, given the fact that the food service supervisors
are indisputably in charge in the absence of the Director
Furthernore, as noted above, their duties are very simlar fo
those found significant in Antioch.

W also find the change in the evaluation process

significant. As the Board found in Antioch, conducting

evaluations is indicative of supervisory status, it obviously can

‘ 15



have a profound effect upon pronotion and firing, two factors
expressly nentioned in section 3540.1, subdivision (m.'* Wile
bei ng on an eval uation panel is of no greater inport than being
on a hiring panel, the food service supervisors now do the

eval uati ons thensel ves, subject to the review of the D rector.
Thus, their role has been greatly expanded.

The food service supervisors' involvenent in selecting
substitutes is also of sone significance. Choosing sonmeone from
an eligibility list is not just a clerical function; sone
i ndependent judgnment is required as long as a choice nust be nmade
anong several eligible candidates. After all, the same type of
action is all that is required to hire a permanent enpl oyee.
Wil e the food service supervisors' independent judgnment is
confined to the arguably less inportant realm of hiring
substitutes, it is nevertheless hiring of a sort and, thus, is
sone indication of supervisory status.

We conclude that the food service supervisors' increased on-
site authority and greater involvenent in evaluations and the
hiring of substitutes constitute changed circunstances sufficient
to make their continued inclusion in the rank and file unit

i nappropri ate.

For conplete text of section 3540.1, subdivision (m), see
page 8. '
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ORDER
The unit nodification petition filed by the Sanger Unified
School District is GRANTED. Food Service Supervisors I, 11, and
1l shall be excluded fromthe unit. Accordingly, an anmended

unit certification will be issued.

Menbers Shank and Cam |li joined in this Decision.

Menber Porter's concurrence begins on p. 18.

17



Porter, Menber, concurring: | concur that the unit
nmodi fication petition should be granted with respect to the
Food Service Supervisor I, Il and Ill classes in that the record
denonstrates that there has been a change in circunstances and
that said classes are now supervisory and no |onger appropriate
to the bargaining unit.

The unit nodification petition before us seeks not only
t he defetion of the food service supervisor classes fromthe
bargai ning unit on the basis of change in circunstances and
supervisory status, but also that of the Lead Custodi an-H gh
School class. The record before us shows that, in responding
to the unit nodification petition, the exclusive representative
opposed del etion of the Lead Custodi an-H gh School class on the
grounds that there had been no change in circunmstances and that
the class was still appropriate to the bargaining unit. The
proposed decision also indicates that, prior to the hearing on
this unit nodification petition, the enployer and the exclusive
representative "informally stipulated" that the Lead Custodi an-
H gh School class could be deleted fromthe unit. The record
shows no determ nation by the Public Enploynent Relations Board
(Board) agent on the petition regarding the Léad Cust odi an- Hi gh
School class, nor does the record before us contain any evi dence
or stipulated facts with respect to any changed circunstances
and supervisory status of the Lead Custodi an-H gh School cl ass
whereby this Board can nake any such determ nation. Accordingly,

| would remand that portion of the unit nodification petition

18



concerning the Lead Custodian-H gh School class to the Board
agent for further investigation and/or hearing in order that such

a determ nation may be made.

Chai rperson Hesse joined in this Concurrence.
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